
PP 22/07/2020

REQUEST TO VARY A SECTION 106 AGREEMENT

Lead Officer: Nick Hayhurst – Planning and Place Manager

To allow Members to consider a recent request to vary a Section 106 Agreement relating 
to a residential development on land adjacent to Fell View Drive, Egremont

Recommendations:  (a)  That Members note the Planning and Place Manager’s 
intention to grant, under delegated powers, the application 
made under section 73 to allow the reduction in the number 
of dwellings to 28 and amend the house types on plots 5, 12, 
and 13 – 20, at land adjacent to Fell View Drive, Egremont as 
part of the ongoing residential development; and

(b)   That Members endorse the entering into of a new section 106 
agreement for the development on identical terms to the last 
one save for updating the reference to the planning 
permission and changed house types as set out in paragraphs 
1.2 and 1.3 of the report to ensure that the provisions of the 
planning obligation attached to application ref. 4/19/2143/0F1 
continue to apply to the new planning permission created by 
this application under Section 73.

Resource Implications: Nil

1.0 SUPPORTING INFORMATION

1.1. Introduction

Planning permission was granted for the development of a site adjacent to Fell View 
Drive in Egremont for 29 dwellings in January 2020 (application 4/19/2143/0F1 
refers). The permission was subject to a Section 106 agreement which was entered 
into to secure the delivery of affordable housing as part of the development.

1.2. A planning application (4/20/2150/0B1) has now been made under section 73 of the 
Town and Country Planning Act 1990 (TCPA) for the variation of condition 2 of 
planning approval 4/19/2143/0F1 to secure the following revisions: 

- Reduce the number of proposed dwellings from 29 to 28; and,
- Amend the proposed house types on plots 5, 12, and 13 – 20. 

1.3. The original application at this site sought permission for 7 two-bed properties, 21 
three-bed properties, and 1 four-bed property. Following market research the 



developers have identified that there is a higher demand for four bedroom 
properties in the area, therefore an additional 3 four-bedroom properties are now 
proposed. This will provide a housing mix on this site of the following: 

- Two-bedroom dwellings – 4
- Three-bedroom dwellings – 19
- Four-bedroom dwellings – 5 

1.4. The application has been subject to consultation with the Parish Council, statutory 
consultees and local residents. It has also been advertised by way of a site and press 
notice. No objections have been received as a result of this consultation process. 

1.5. In the context of the above and the inclusion of a planning condition defining the 
approved plans etc. a planning application can be progressed under Section 73 of the 
TCPA. 

1.6. The proposal comprises the revision of the number of proposed dwellings and to the 
approved house types. The scale and nature of these changes will not result in a 
development, which is substantially different from that which has been approved 
and so it is considered that an application can proceed under Section 73 of the TCPA 
for these minor changes.

1.7. The proposed revisions are appropriate to the scale, form and character of the 
development and thus accord with the relevant provisions of the Development Plan.

1.8. This application, under section 73, will result in the grant of a new planning 
permission identical to before save for the changes referred to in paragraphs 1.2 and 
1.3. As this is a new planning permission, a new section 106 agreement will need to 
be entered into which again will be identical to the previous one save for altering the 
reference to the new permission.

2.0. CONSTITUTION AND LEGAL CONSIDERATIONS

2.1. The procedure is confusing. Constitutionally section 73 applications are delegated to 
the Planning and Place Manager. However section 106 agreements – whether it be 
for a new section 106 agreement or the modification or discharge of one – are 
clearly reserved to the Planning Panel. In this case the section 106 agreement will be 
the same as before save for a reference to a different planning application and the 
design changes to a few houses. It is nevertheless the entering into of a new section 
106 agreement and reserved to the Panel. Ideally they should be delegated in 
circumstances like this so that the Planning and Place Manager can deal with minor 
modifications and agree to a consequential replacement section 106 agreement 
being entered into which is not being materially altered.

2.2. Section 73 deals with new applications for a planning permission where an applicant 
just wishes to change the conditions attached to the original grant. By law, in dealing 
with such applications the Planning and Place Manager can only consider the 



conditions being varied, not the whole application again. If the changed conditions 
are acceptable in planning terms then the application must be granted. In this case 
the Manager, as stated, is agreeable to the section 73 application but requires 
Members to endorse the entering into of a new section 106 agreement identical to 
the previous one save for reference to the new permission to be granted. The 
requirements for provision of affordable housing at this site is not changing from 
that previously approved. As stated the application has been advertised and resulted 
in no objections. 

2.3. Members are asked to endorse the new section 106 agreement which remains the 
same as the original but with those modifications necessary to change the proposed 
number of dwellings and the house types as referred to in paragraphs 1.2 and 1.3 
above.

Contact Officer: Christie Burns – Development Management – Planning Officer

Background Papers: Planning application files references 4/19/2143/0F1 and 
4/20/2150/0B1


